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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

1. A request for continued examination under 37 CFR 1.114, including the 
fee set forth in 37 CFR 1 .17(e), was filed in this application after final rejection. 
Since this application is eligible for continued examination under 37 CFR 1.1 14, 
and the fee set forth in 37 CFR 1.17(e) has been timely paid, the finality of the 
previous Office action has been withdrawn pursuant to 37 CFR 1.114. 
Applicant's submission filed on October 29, 2007 has been entered. 

Response to Arguments 

2. Applicant's arguments filed October 29, 2007 with respect to Claims 1 , 8, 
and 12-25 have been considered but are moot in view of the new grounds of 
rejection. 

Claim Rejections - 35 USC § 103 

3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for 
all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described 
as set forth in section 102 of this title, if the differences between the subject matter sought to 
be patented and the prior art are such that the subject matter as a whole would have been 
obvious at the time the invention was made to a person having ordinary skill in the art to which 
said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 



Application/Control Number: Page 3 

10/530.243 

Art Unit: 3761 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 
148 USPQ 459 (1966), that are applied for establishing a background for 
determining obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at 
issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

4. Claims 1, 8, and 12-25 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Hermansson (US 2002/0010455) in view of Popp (US 
6,635,041) 

5. For Claim 1, Hermansson teaches a disposable wearing article including 
an absorbent body having opposite front and rear ends and opposite first and 
second sides extending between the ends (absorbent body includes absorbent 
body 4. Figs. 1-3 and paragraphs 1 and 13). A pair of right and left primary 
elastic members is attached to a cover sheet that is attached to a back portion of 
the absorbent body (left primary elastic member is the left half of elastic means 
11a, lib, and 11c; right primary elastic member is the right half of elastic means 
11a, lib, and 11c; cover sheet includes backsheet 2 and topsheet 3; Figs. 2-3 
and paragraphs 13-14 and 17-24, and Claims 3 and 12; note that the first second 
and third elastic means 11a, 11b, and 11c consist of two symmetric elastic 
means 11, which extend parallel along the crotch portion and diverge at 1st and 
2d points 13 and 14). Hermansson teaches that the primary elastic members are 
pre-stressed (Abstract, paragraph 17, Claim 1). Each of the primary elastic 
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members has an approximately linear portion in an approximately laterally central 
zone of the back portion inwardly of the opposite first and second sides, keeping 
such a constant distance from the other primary elastic member as to allow a 
central zone of a skin-side surface of the absorbent body between the right and 
left primary elastic members to be formed as a linear raised portion by an action 
of a contractile force in the approximately linear portion and independent of any 
forces exerted by a wearer (linear portion includes 2d elastic means 1 lb between 
1st and 2d points 13 and 14; linear raised portion includes the area between the 
right and left halves of elastic means 11 of 2d elastic means 11b; Figs. 2-3, 
paragraphs 17, 21-24, Claims 3 and 12; note that the term "allow" requires no 
more than the ability to so perform under at least some conditions). Hermansson 
teaches each of the primary elastic members having at least one divergent 
portion extending from the approximately linear portion towards at least one of 
the front and rear ends of the absorbent body and outwardly to define at least 
one divergent pattern and to allow a divergent zone of the skin-side surface of 
the absorbent body in the divergent pattern to be formed as a divergent raised 
portion by an action of a contractile force in the divergent portion, the divergent 
raised portion being contiguous to the linear raised portion (the divergent portion 
includes 1st and 3rd elastic means 11a and 11c; Figs. 2-3, paragraphs 17-24, 
Claims 3 and 12; the divergent raised portion includes the area between the right 
and left halves of elastic means 1 1 of 1st and 3rd elastic means 11a and 11c; 
note that the term "allow" requires no more than the ability to so perform under at 
least some conditions). Hermansson does not expressly teach that the right and 
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left primary elastic members are bonded in their stretched state. However, 
bonding of elastic members in their stretched state is well known in the art. Popp 
confirms this and teaches bonding of elastic members in their stretched state 
(Figs. 4-9, col. 7, lines 8-38, col. 8, line 12 to col. 10. line 36). Popp teaches that 
bonding of elastic members in their stretched state yields greater tension in the 
elastic member subsequent to the bonding process, which allows the tension to 
be adjusted as required (col. 7, line 8 to col. 8, line 11). In addition, the limitation 
of how the elastic members are bonded may be treated as a product by process 
limitation. As set forth in MPEP 2113 product by process claims are not limited 
to the manipulations of the recited steps, only to the structure implied by the 
steps. Once a product appearing to be substantially the same or similar is found, 
a 35 U.S.C. 102 and/or 103 rejection may be made and the burden is shifted to 
applicant to show an unobvious difference. See MPEP 21 13. See In re Thorpe, 
227 USPQ 964 (Fed Cir. 1985), and Ex parte Masham, 2 USPQ2d 1647 (BPAI 
1987). In light of Hermansson's teaching that the elastic members are "pre- 
stressed," it would have been obvious to one of ordinary skill in the art at the time 
of the invention for the elastic members of Hermansson to be bonded in their 
stretched state, as taught by Popp, to yield greater tension in the elastic member 
and allow the tension to be adjusted as required, as taught by Popp. 
6. For Claim 8, Hermansson teaches a disposable wearing article including a 
cover sheet having opposite front and rear ends and opposite first and second 
sides extending between the ends (cover sheet includes backsheet 2 and 
topsheet 3; Figs. 1-3, paragraphs 1,13-14 and 17). An absorbent body has 
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opposite front and rear ends and opposite first and second sides extending 
between the ends of the absorbent body and attached on a skin-side surface of 
the cover sheet (absorbent body includes absorbent body 4, which is attached on 
a skin-side surface of backsheet 2; Figs. 1-3 and paragraphs 13-15, 17). A pair 
of right and left primary elastic members is attached to a cover sheet (left 
primary elastic member is the left half of elastic means 11a, 1 lb. and 11c; right 
primary elastic member is the right half of elastic means 11a, lib, and 11c; cover 
sheet includes backsheet 2 and topsheet 3; Figs. 2-3 and paragraphs 13-14 and 
17-24, and Claims 3 and 12; note that the first second and third elastic means 
11a, lib, and 11c consist of two symmetric elastic means 1 1 , which extend 
parallel along the crotch portion and diverge at 1st and 2d points 13 and 14). 
Hermansson teaches that the primary elastic members are pre-stressed 
(Abstract, paragraph 17, Claim 1). Each of the primary elastic members has an 
approximately linear portion in an approximately laterally central zone of the 
cover sheet inwardly of the opposite first and second sides of the absorbent 
body, keeping such a constant distance from the other primary elastic member 
as to allow a central zone of a skin-side surface of the cover sheet between the 
right and left primary elastic members to be formed as a linear raised portion by 
an action of a contractile force in the approximately linear portion and 
independent of any forces exerted by a wearer (linear portion includes 2d elastic 
means lib between 1st and 2d points 13 and 14; linear raised portion includes 
the area between the right and left halves of elastic means 11 of 2d elastic 
means lib; Figs. 2-3, paragraphs 14, 17, 21-24, Claims 3 and 12; note that the 
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term "allow" requires no more than the ability to so perform under at least some 
conditions). Hermansson teaches each of the primary elastic members having at 
least one divergent portion extending from the approximately linear portion 
towards at least one of the front and rear ends of the cover sheet and outwardly 
to define at least one divergent pattern and to allow a divergent zone of the skin- 
side suri'ace of the cover sheet in the divergent pattern to be formed as a 
divergent raised portion by an action of a contractile force in the divergent 
portion, the divergent raised portion being contiguous to the linear raised portion 
(the divergent portion includes 1st and 3rd elastic means 11a and 11c; the 
divergent raised portion includes the area between the right and left halves of 
elastic means 11 of 1st and 3rd elastic means 11a and 11c; Figs. 2-3, 
paragraphs 14 and 17-24, Claims 3 and 12; note that the term "allow" requires no 
more than the ability to so perform under at least some conditions). Hermansson 
does not expressly teach that the right and left primary elastic members are 
bonded in their stretched state. However, bonding of elastic members in their 
stretched state is well known in the art. Popp confirms this and teaches bonding 
of elastic members in their stretched state (Figs. 4-9, col. 7, lines 8-38, col. 8, line 
12 to col. 10, line 36). Popp teaches that bonding of elastic members in their 
stretched state yields greater tension in the elastic member subsequent to the 
bonding process, which allows the tension to be adjusted as required (col. 7, line 
8 to col. 8, line 11). In addition, the limitation of how the elastic members are 
bonded may be treated as a product by process limitation. As set forth in MPEP 
2113 product by process claims are not limited to the manipulations of the recited 
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steps, only to the structure implied by the steps. Once a product appearing to be 
substantially the same or similar is found, a 35 U.S.C. 102 and/or 103 rejection 
may be made and the burden is shifted to applicant to show an unobvious . 
difference, as described above for Claim 1 in paragraph 5. In light of 
Hermansson's teaching that the elastic members are "pre-stressed," it would 
have been obvious to one of ordinary skill in the art at the time of the invention 
for the elastic members of Hermansson to be bonded in their stretched state, as 
taught by Popp, to yield greater tension in the elastic member and allow the 
tension to be adjusted as required, as taught by Popp. 

7. For Claims 12 and 15, Hermansson teaches the at least one divergent 
portion including a front divergent portion extending from a front end of the linear 
portion substantially to the front end of the absorbent body or of the cover sheet 
(front divergent portion includes 1st elastic means 11a; absorbent body includes 
absorbent body 4; cover sheet includes backsheet 2 and topsheet 3; Figs. 2-3, 
paragraphs 13, 17-24). 

8. For Claims 13 and 16, Hermansson teaches the at least one divergent 
portion including a rear divergent portion extending from a rear end of the linear 
portion substantially to the rear end of the absorbent body or of the cover sheet 
(rear divergent portion includes 3rd elastic means 11c; Figs. 2-3, paragraphs 13, 
17-24). 

9. For Claims 14 and 17, Hermansson teaches the at least one divergent 
portion including front and rear divergent portions extending from opposite front 
and rear ends of the linear portion substantially towards the respective front and 
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rear ends of the absorbent body or of the cover sheet (front divergent portion 
includes 1st elastic means 11a; rear divergent portion includes 3rd elastic means 
11c; absorbent body includes absorbent body 4; cover sheet includes backsheet 
2 and topsheet 3; Figs. 2-3, paragraphs 13, 17-24). 

10. For Claim 18, Hermansson teaches the at least one cover sheet including 
an outer cover sheet and a skin-side cover sheet (outer cover sheet includes 
backsheet 2; skin-side cover sheet includes topsheet 3; Figs. 1-3, paragraphs 
13-14). The right and left primary elastic members are attached between the 
outer cover sheet and the skin-side cover sheet (paragraphs 13-14 and 17-18). 
The outer cover sheet and the skin-side cover sheet are bonded to one another 
in a superimposed manner (Figs. 1-3, paragraphs 13-14 and 17-18). 
Hermansson teaches that the primary elastic members are pre-stressed 
(Abstract, paragraph 17, Claim 1). Hermansson does not expressly teach that 
the right and left primary elastic members are attached in the stretched state. 
However, bonding of elastic members in their stretched state is well known in the 
art. Popp confirms this and teaches bonding of elastic members in their 
stretched state (Figs. 4-9, col. 7, lines 8-38, col. 8, line 12 to col. 10, line 36). 
Popp teaches that bonding of elastic members in their stretched state yields 
greater tension in the elastic member subsequent to the bonding process, which 
allows the tension to be adjusted as required (col. 7, line 8 to col. 8, line 11). In 
light of Hermansson's teaching that the elastic members are "pre-stressed," it 
would have been obvious to one of ordinary skill in the art at the time of the 
invention for the elastic members of Hermansson to be bonded in their stretched 
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state, as taught by Popp, for the same reasons as described above for Claim 1 in 
paragraph 5. 

1 1 . For Claim 1 9, Hermansson teaches all of the right and left primary elastic 
members being between the outer cover sheet and the skin-side cover sheet 
(outer cover sheet includes backsheet 2; skin-side cover sheet includes topsheet 
3; Figs. 1-3, paragraphs 1, 13-14 and 17-18), 

12. For Claim 20, Hermansson teaches the cover sheet having an outer 
surface opposite the skin-side surface (cover sheet includes backsheet 2 and 
topsheet 3; Figs. 1-3, paragraphs 13-14 and 17-18). Hermansson teaches the 
right and left primary elastic members being bonded to the outer surface of the 
cover sheet so that substantially all of each of the right and left primary elastic 
members is attached to the outer surface of the cover sheet (Figs. 1-3, 
paragraphs 13-14 and 17-24; note that the claim does not require direct bonding 
or direct attachment). 

1 3. For Claim 21 , Hermansson teaches the cover sheet being a skin-side 
cover sheet (cover sheet includes backsheet 2 and topsheet 3, Figs. 1-3, 
paragraphs 13-14 and 17). The disposable wearing article includes an outer 
cover sheet superimposed on the outer surface of the skin-side cover sheet and 
bonded to the skin-side cover sheet so that essentially all of the right and left 
primary elastic members are between the skin-side cover sheet and the outer 
cover sheet (outer cover sheet includes backsheet 2; elastic means 1 1 are 
between backsheet 2 and topsheet 3; Figs. 1-3, paragraphs 1, 13-14 and 17). 
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14. For Claims 22 and 23, the article of Hermansson is fully capable of having 
the divergent raised portion formed by the action of the contractile force of the 
primary elastic members in the divergent portion independent offerees exerted 
by the wearer (Figs. 2-3, paragraphs 17-25). 

15. For Claims 24 and 25, Hermansson teaches no elastic members bonded 
in a stretched state to the cover sheet at locations between the right and left 
primary elastic members (Figs. 2-3, paragraphs 13-14 and 17-25 and Claims 3 
and 12; no elastic members are indicated between the left and right halves of 
elastic means 11a, lib, and 11c). 

Conclusion 

Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to Paula L. Craig whose telephone number is 
(571) 272-5964. The examiner can normally be reached on M-F 8:30 AM to 4:00 
PM. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Tatyana Zaiukaeva can be reached on (571) 272-1115. 
The fax phone number for the organization where this application or proceeding 
is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from 
the Patent Application Information Retrieval (PAIR) system. Status information 
for published applications may be obtained from either Private PAIR or Public 
PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll- 
free). If you would like assistance from a USPTO Customer Service 
Representative or access to the automated information system, call 800-786- 
9199 (IN USA OR CANADA) or 571-272-1000. 
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Examiner 
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